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Qpi ni on by Hohein, Adm nistrative Trademark Judge:

Spl endor Productions, Inc. has filed an application to
register the mark "THE MJUSI C OF LI FE' and design, as reproduced

bel ow,




Ser. No. 76152209

for "prerecorded nusical products, nanely, conpact discs and
vi deot apes featuring nusic."!

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant's mark, when applied to its goods, so resenbles each of
the foll owi ng nmarks, which are owned by the sane registrant for
t he goods and services indicated, as to be likely to cause
confusion, or to cause m stake, or to deceive:

(i) the mark "THE MJSI C OF YOUR LI FE"
for "pre-recorded phonograph records and
magneti c tapes";® and
(ii) the mark "MJSIC OF YOUR LI FE" for

"entertai nnent services rendered by an

orchestra".’

Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
regi ster.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |ikelihood

of confusi on. Inre E. |I. du Pont de Nemours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in

' Ser. No. 76152209, filed on Cctober 23, 2000, which is based on an
all egation of a bona fide intention to use the mark in comerce. The
word "Music" is disclained.

z Reg. No. 1,275,953, issued on May 1, 1984, which sets forth a date of
first use anywhere of Decenber 23, 1982 and a date of first use in
commerce of January 19, 1983; conbined affidavit 888 and 15. The word
"MJSI C' is disclained.

® Reg. No. 1,367,083, issued on COctober 22, 1985, which sets forth a
date of first use anywhere and in commerce of January 19, 1983;
combi ned affidavit 888 and 15. The word "MJSIC'" is disclained.
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Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity or
dissimlarity in the goods and/or services at issue and the
simlarity or dissimlarity of the respective marks in their
entireties.*

Turning first to the simlarity or dissimlarity in the
goods at issue, applicant argues in its nmain brief that "there is

no basis for concluding that the goods and services thensel ves

are simlar," asserting that its "goods are for conpact discs,
whi ch include a four-volunme collection of nultifarious nusical
conpositions[,] and video tapes" while "[t]he cited registrations

are for phonograph records, magnetic tapes and entertai nnent

services rendered by an orchestra” (enphasis in original).
Applicant also alternatively argues, in its main brief, that it
"is wlling to anend the description” of its goods "to read:

"pre-recorded nusical products nanely, conpact disks and video

tapes featuring Christian nusic, noti ng that:
Applicant ... is in the business of
retail Christian nmusic sales. As such, sales
of the subject goods are intended to be
directed to the Christian retail consuner.
The [goods and services associated with the]
mar ks upon whi ch the Exam ning Attorney bases
his refusal to register are for genera
retail sales and are not intended for
Christian nusic sales. GCeneral retail sales
and Christian nusic sales are separate and
di stinct channels of trade, and Applicant

* The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumulative effect of differences in the
essential characteristics of the goods [and/or services] and
differences in the marks." 192 USPQ at 29.
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respectfully submts that this factor weights

in favor of registration of Applicant's Mark.
Applicant, inits main brief, additionally contends that because
the "sophistication of consunmers desiring to purchase Christian
music is generally greater than the average consuner,” it is the
case that "[t]hose purchasing Christian nusic often tend to be
particul ar about the specific types and genres that they
purchase"; that they "are unlikely to seek their product in the
sane area that sales nade" of registrant's goods; and that "[i]t
is nore likely that they will carefully scrutinize their purchase
so that it conforns to their specific tastes and desires.”

However, as the Exam ning Attorney observes in his
brief, applicant's argunents that the respective goods and
services are not rel ated because of asserted differences in the
channel s of trade for the goods and the sophistication of
purchasers for the goods and services are not well taken. As the
Exam ning Attorney correctly points out, it is well settled that
the issue of |ikelihood of confusion nust be determ ned on the
basis of the goods and services as they are set forth in the
i nvol ved application and the cited registrations, and not in
| i ght of what such goods and services are asserted to actually
be. See, e.qg., Cctocom Systens Inc. v. Houston Conputer Services
Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed. G r. 1990);
Canadi an | nperi al Bank of Commerce, N. A v. Wlls Fargo Bank, 811
F.2d 1490, 1 USPQ2d 1813, 1815-16 (Fed. Cr. 1987); CBS Inc. v.
Morrow, 708 F.2d 1579, 218 USPQ 198, 199 (Fed. Cir. 1983);
Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 940 (Fed.
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Cir. 1983); and Paul a Payne Products Co. v. Johnson Publishing
Co., Inc., 473 F.2d 901, 177 USPQ 76, 77 (CCPA 1973).

As the Exam ning Attorney, in view thereof, accurately
observes, "applicant's identification of goods does not limt the
goods to Christian nusic, nor does it Iimt the sale of the goods
to Christian nusic stores.” Moreover, as the Exam ning Attorney
properly notes, even if applicant were to anend its application
tosolimt its goods, the fact remains that registrant's
identification of goods, as well as its identification of
services, "does not contain any limtation of the type of nusic
it sells [or perforns] or to whomthe nmusic [or orchestral
entertai nment] may be sold. Therefore, one nust presune that the
registrant's goods [and services] include Christian nusic and are
also sold to Christian nusic stores [and to Christian nusic
listeners]."” Furthernore, even if purchasers of and listeners to
Christian nmusic could be considered to be careful and
di scrimnating consuners, the Exam ning Attorney is again correct
in noting that, nevertheless, it is well settled that the fact
that consuners may exerci se deliberation in choosi ng goods and
services in a particular field or genre of nusic does not
necessarily preclude their m staking one mark for another or that
they otherwise are entirely i mmune from confusion as to source or
sponsorship. Wncharger Corp. v. Rinco, Inc., 297 F.2d 261, 132
USPQ 289, 292 (CCPA 1962). See also In re Deconbe, 9 USPQd
1812, 1814-15 (TTAB 1988); and In re Pellerin M| nor Corp., 221
USPQ 558, 560 (TTAB 1983).
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Wth respect to applicant's contentions that "there is
no basis for concluding that the goods and services thensel ves
are simlar,” it is well established, as the Exam ning Attorney
points out, that the goods and services at issue need not be
identical or even conpetitive in nature in order to support a
finding of likelihood of confusion. Instead, it is sufficient
that the goods and services are related in sone manner and/ or
that the circunstances surrounding their nmarketing are such that
they would be likely to be encountered by the sanme persons under
situations that would give rise, because of the marks enployed in
connection therewith, to the m staken belief that they originate
fromor are in sone way associated with the sanme producer or
provider. See, e.qg., Mnsanto Co. v. Enviro-Chem Corp., 199 USPQ
590, 595-96 (TTAB 1978) and In re International Tel ephone &

Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

In support of his contention that applicant's goods are
related to registrant's goods and services, the Exam ning
Attorney has made of record copies of ten use-based third-party
registrations in which, in each instance, the same mark i s not
only registered for various pre-recorded forns of nusic and
nmusi cal performances, such as conpact discs, audio cassettes,

vi deo cassettes and phonograph records, but is also registered
for live entertai nnment services rendered by a mnusical group,
artist or orchestra. N ne other use-based third-party

regi strations furnished by the Exam ning Attorney simlarly
feature a mark which is registered for conpact discs, phonograph

records, audio cassettes and/or video cassettes. It is settl ed,
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inthis regard, that while use-based third-party registrations
are not evidence that the different marks shown therein are in
use or that the public is famliar with them such registrations
may nevert hel ess have sone probative value to the extent that
they serve to suggest that the goods and/or services listed
therein are of the kinds which may emanate from a single source.
See, e.d., Inre Albert Trostel & Sons Co., 29 USPQRd 1783, 1785-
86 (TTAB 1993) and In re Mucky Duck Mustard Co. Inc., 6 USPQd
1467, 1470 at n. 6 (TTAB 1988). Here, the registrations noted by
the Exam ning Attorney serve to confirmthe obvious, nanely, that
conpact di scs, phonograph records, audio cassettes and video
cassettes are all fornms of pre-recorded nmusic avail able from or
produced by a single source, while those which |list both goods
and services al so denonstrate that nusical sound recordings and
| ive nmusical performances |ikew se may be regarded by consuners
of prerecorded nusic and nusical entertai nnment services as
emanating froma common source. The respective goods and
services at issue herein are thus sufficiently related that, if
sold or offered under the sane or simlar marks, confusion as to
the origin or affiliation thereof would be likely to occur.

Turning, therefore, to the respective marks, applicant
argues in its main brief that confusion is unlikely because the
mar ks "do not | ook or sound alike, and as such, make different
overall commercial inpressions.” Specifically, applicant urges
that (bold in original; citation omtted):

Applicant respectfully asserts that THE

MJUSI C OF YOUR LI FE and MJSI C OF YOUR LI FE
differ fromTHE MJUSIC OF LIFE. Both of the
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[cited] references include the word " YOUR"
where it is omtted in Applicant's Mark.
"YOUR' is a possessive nodifier which
significantly alters the nmeani ng of the Mark.
"YOUR' also results in a different sounding
mar k when pronounced orally. Furthernore,
Applicant asserts that the marks are
dissimlar in appearance, as the cited
references for THE MJUSIC OF YOUR LI FE and
MUSI C OF YOUR LI FE are typed draw ngs whereas
t he subject Mark contains highly stylized
witing in addition to a piano design.
Because the dom nant features of Applicant's
Mark are the stylized witing and the piano
design, "it is proper to give greater face
[sic] and effect to that feature for purposes
of determ ning likelihood of confusion."

The Exam ning Attorney, on the other hand, contends
that, when considered in their entireties, the respective marks
are so substantially simlar that, when used in connection with
musi cal sound recordi ngs and nusical entertainnent services,
confusion as to source or sponsorship would be likely to take
pl ace. As the Examining Attorney points out in his brief
(citation omtted):

The marks are identical in all respects,
except for the applicant's piano design and
the wording THE and/or YOUR If the goods or
services ... are closely related, as is the
case here, the degree of simlarity between
mar ks required to support a finding of
| i kel i hood of confusion is not as great as
woul d apply with diverse goods or services.

.. The wordi ng YOUR and THE are non-
distinctive and do not create a distinct
comerci al inpression that obviates the
| i kel i hood of confusion between the marks.
Mor eover, the applicant's stylization of its
mar k does not obviate the |ikelihood of
confusion between the marks ... because the
registrant's nmarks are in typed form
Therefore, the registrant may display its
mark in any stylization, including the exact
stylization that appears in applicant's nark.

Additionally, both [applicant and
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registrant] ... have disclainmed the wording

MJSI C apart fromthe nmark. Thus, the

dom nant portion of the marks is LIFE, the

respective marks share the dom nant wording

LIFE as the last word in each mark.

Accordingly, the positioning of the dom nant

portion of each mark is the sane, leading to

the sane | ook and connotation of the

respecti ve marks.
In view thereof, and inasmuch as it is also the case that, not
only is the piano design in applicant' mark "highly descriptive
of the goods, especially if the nusic includes the piano as an
instrunment,"” but the word portion of such mark, nanely, "THE
MJUSIC OF LIFE," is the part which, where a mark consists of a
word portion and a design, "is nore likely to be inpressed upon a
purchaser's nenory and to be used in calling for the goods,"® the
Exam ni ng Attorney concludes that confusion is likely.

W agree with the Exami ning Attorney that
cont enpor aneous use of the marks at issue in connection with the
respective goods and services is likely to cause confusion.
Admttedly, there are differences between applicant's mark and
registrant's marks which are apparent upon a side-by-side
conparison. However, as the Exam ning Attorney correctly
observes, such a conparison is not the proper test to be used in
determ ning the issue of |ikelihood of confusion because it is
not the ordinary way that custoners will be exposed to the marks.
Instead, it is the simlarity of the general overall conmmerci al
i npressi on engendered by the marks which nust determ ne, due to

the fallibility of menory and the concom tant |ack of perfect

° See, e.g., Inre Appetito Provisions Co. Inc., 3 USPQ2d 1553, 1554
(TTAB 1987).
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recall, whether confusion as to source or sponsorship is likely.
The proper enphasis is accordingly on the recollection of the
average purchaser, who normally retains a general rather than a
specific inpression of marks. See, e.q., G andpa Pidgeon's of
M ssouri, Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573, 574
(CCPA 1973); Envirotech Corp. v. Solaron Corp., 211 USPQ 724, 733
(TTAB 1981); and Sealed Air Corp. v. Scott Paper Co., 190 USPQ
106, 108 (TTAB 1975).

In the present case, it is apparent that applicant's
"THE MJUSIC OF LI FE" and design nmark is substantially simlar to
both registrant's "THE MJUSIC OF YOUR LIFE" mark and its "MJSIC OF
YOUR LI FE" mark in sound, appearance and general overal
commercial inpression due, in significant part, to the fact that
structurally, each promnently features essentially the sane or
highly simlar phrase "(THE) MJUSIC OF (YOUR) LIFE"'. Mbreover,
contrary to applicant's argunent that the stylized wording in its
mar k renders such mark visually distinct fromregistrant's typed
format marks, it is pointed out that the fact that registrant's
marks are in typed formneans that the display thereof could
i nclude not only the sane stylization for the wording therein as
utilized by applicant for its mark, but also the sane manner of
pl aci ng the individual words one beneath another rather than on a
single line. See, e.qg., Phillips Petroleum Co. v. C. J. Webb,
Inc. 442 F.2d 1376, 170 USPQ 35, 36 (CCPA 1971) [a mark
registered in typed format is not limted to the depiction
thereof in any special forn]; and INB National Bank v. Metrohost
Inc., 22 USPQ2d 1585, 1588 (TTAB 1992) ["[a]s the Phillips

10
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Petrol eum case nakes clear, when [an] applicant seeks a typed or
bl ock letter registration of its word mark, then the Board nust
consider all reasonable manners in which ... [the word] could be
depicted"]. The presence, therefore, of a piano design in
applicant's "THE MJSIC OF LIFE" and design mark, along with the
absence of the possessive word "YOUR," is sinply insufficient to
di stingui sh such mark fromregistrant's "THE MJUSI C OF YOUR LI FE"
and "MJSI C OF YOUR LIFE" marks. Such marks are substantially
simlar in sound and appearance, and engender substantially the
sane general overall conmercial inpression.

Appl i cant, nevertheless, further contends in its main
brief that "in light of simlar marks in use on simlar goods
[and services]"” by third parties, applicant's mark and those of

6

regi strant "should be able to co-exist as well." In particular,
applicant asserts that "[t] he Patent and Trademark O fice has
registered many marks simlar to Applicant's that suggest nusic-
rel ated goods or services and require a disclainer for the word
"MUSIC.'" Applicant lists, as exanples thereof, the follow ng

four registrations:’” (i) "Reg. No. 2,268,522" for the mark

® Wiile applicant additionally urges with respect to registrant's marks
that "[n]either of these marks qualify as 'fanobus' marks and that such
"factor weighs in favor of Applicant,” it is pointed out that there is
no evidence of record as to whether registrant's nmarks are fanous.
Accordingly, the du Pont factor of "[t]he fame of the prior mark[s]
(sal es, advertising, length of use)" is sinply not applicable herein.

"Ordinarily, a nere list of third-party registrations would be
insufficient to make such registrations properly of record. The Board
does not take judicial notice of third-party registrations, see, e.q.
In re Duofold Inc., 184 USPQ 638, 640 (TTAB 1974), and thus the proper
procedure for making information concerning third-party registrations
of record is to submt either copies of the actual registrations or
the electronic equivalents thereof, i.e., printouts of the

regi strations which have been taken fromthe PTO s own conputerized
dat abase. See, e.d., In re Consolidated G gar Corp., 35 USPQ2d 1290,

11
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"MJUSI C OF YOUR LIFE" for "entertai nment services rendered through
the medi um of radio, nanely nmusic progranms”; (ii) "Reg. No.
1,287,892" for "THE MJUSIC OF YOUR LIFE" for "printed nusic
folios"; (iii) "Reg. No. 2,158,771" for "LIFE MJSIC' for "pre-
recorded conpact discs featuring nusical arrangenents designed to
enhance personal well-being and positive nental states and
instructional manuals for use therewith, sold as a unit"; and
(iv) "Reg. No. 1,914,107" for "MJSIC FOR LIFE" for a variety of
"el ectroni ¢ and audi o apparatus" including "phonograph and record
turntabl es,” and "conpact disc players."”

Applicant's contention is not persuasive. As the
Exam ning Attorney points out, the registration for the mark "THE
MJUSI C OF YOUR LIFE" for "printed nusic folios" is not a third-
party registration but, rather, is owed by the sanme regi strant
as is the owmer of the cited registrations herein, while the
registration for the mark "MJUSIC FOR LI FE" for a variety of
"el ectronic and audi o apparatus” is no |longer valid. Moreover,
as the Exam ning Attorney observes "Reg. No. 2,268, 522" does not
correspond to the mark "MJSIC OF YOUR LI FE" for "entertai nnent
servi ces rendered through the nedium of radio, namely nusic
prograns” but instead is for the mark "THEAEA S. COM' for the
service of "providing an on-line newspaper featuring general and
| ocal news and information," while the mark "LIFE MJSIC' for

"pre-recorded conpact discs featuring nusical arrangenents

1292 n. 3 (TTAB 1995); In re Smth & Mehaffey, 31 USPQ@d 1531, 1532 n.
3 (TTAB 1994); and In re Melville Corp., 18 USPQ2d 1386, 1388 n. 2

(TTAB 1991). Nonet hel ess, because the Exam ning Attorney treated the
third-party registrations as if they were properly of record, we have

12
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designed to enhance personal well-being and positive nental
states” projects "a different comercial inpression” fromthat
engendered by the marks at issue herein. Furthernore, and nost
inportantly, it is pointed out that the information provided by
applicant with respect to what at nost amount to three third-
party registrations sinply does not constitute proof of actual
use of any of the registered marks and that the purchasing
public, having becone conditioned to encountering various goods
and services under those marks, is therefore able to distinguish
the source thereof based upon differences in such marks. See,
e.g., AMF Inc. v. American Leisure Products, Inc., 474 F. 2d 1403,
177 USPQ 268, 269 (CCPA 1973) and In re Hub Distributing, Inc.,
218 USPQ 284, 285-86 (TTAB 1983). Thus, the nunber and nature of
simlar marks in use on simlar goods is not a rel evant du Pont
factor in this appeal.

We accordingly conclude that consuners who are famliar
or acquainted with registrant's "THE MJSIC OF YOUR LI FE" mark for
"pre-recorded phonograph records and nagnetic tapes” and its
"MJSIC OF YOUR LIFE" mark for "entertai nment services rendered by
an orchestra” would be likely to believe, upon encountering
applicant's substantially simlar "THE MJSIC OF LI FE' and desi gn
mark for "prerecorded nusical products, nanely, conpact discs and
vi deot apes featuring nusic,"” that such closely rel ated goods and
services emanate from or are sponsored by or affiliated wth,

t he sane source. Even those consuners, for exanple, who happen

to notice the mnor differences between applicant's mark for its

consi dered the information furnished by applicant with respect

13
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goods and registrant's marks for its goods and services could
reasonably believe that applicant's goods constitute a new
product line fromthe sanme source as registrant's goods and
servi ces.

Deci sion: The refusal under Section 2(d) is affirmed.

t her et o.
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